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Transformative 
Mediation

As an alternative to litigation

Mediation in a Nutshell

• Transformative Mediation is an alternative to litigating disputes which arise 
throughout all phases of  a conflict.  The process uses a trained and certified, 
impartial individual to guide parties into arriving at agreements that are not legally 
binding but which can be translated into legally binding documents.  The mediator 
uses a variety of  techniques to move the parties off  of  their positions and into 
personal and group change.

• As opposed to the American court system, mediation aims to achieve change by 
empowering the parties to take personal responsibility for not only the process and 
the outcomes, but also for their own feelings and behaviors.  This leads to changes 
which are more likely to be permanent and sustainable.
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The 10 Hallmarks of
Transformative Mediation

• Mediator’s opening statement says it all – the parties are empowered and in control

• It’s ultimately the parties’ choice – the parties are responsible for the outcomes

• The parties know best – no judgment regarding views and decisions

• The parties have what it takes – taking an optimistic view of  competence and motives

• There are facts in the feelings – allowing and being responsive to expression of  emotions

• Clarity emerges from the confusion – allowing for and exploring uncertainty

• The action is ‘in the room’ – remaining focused on the here and now of  the conflict interaction

• Discussing the past has value in the present – being responsive to statements about past events

• Conflict can be a long term affair – viewing intervention as one point in a larger sequence of  conflict interaction

• Small Steps Count – feeling a sense of  success when empowerment and recognition occur, even in small degrees

Transformative Mediation
Myth Busting – “Warfare Model is Suitable”

• The litigation model is the warfare model where the prescribed steps are 
attack and defend in trial. 

• Courts do not seek truth.  Courts can only decide the credibility of  
competent evidence presented by, usually, trial attorneys.

• Trial attorneys are not paid to seek justice; rather, they work to persuade a 
court to find in favor of  their side with the careful selection of  favorable 
evidence and preparation of  partial witnesses.
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Myth Busting – “Warfare Model”…. Cont’d

• In mediation, the parties both know the truth.  In the room, the parties are empowered to 
look inward without threat or judgment.

• The warfare model for restructuring a family can be destructive because courtroom 
machinations require the parties to demonize each other and leave a barely recognizable set 
of  battered individuals.

• The risk of  adjustment, social and academic problems is twice as great for children of  
divorce, compared with those in married families.  Low-conflict between parents is one of  
only four factors that can ameliorate this risk.  Studies suggest that when high-conflict 
parents encapsulate their conflict, children do not differ from children of  low-conflict 
parents.  Families of  mediation are more creative and better at independently solving 
ongoing conflict.

When is Mediation Appropriate?

• In private practice, mediation can be appropriate in the highest conflict cases; even 
where there is a large power differential between the parties.  The US Postal Service 
has mandated the use of  mediation for all employee  and employee/employer 
disputes.  Mediation can be used in any type of  dispute, regardless of  its nature.

• Mediation can be used to supplement the litigation model by collaborative attorneys 
and other private practitioners when the case “hits a snag.”

• In the public arena, mediation has been mandated into the custody process; example 
– Jefferson County.  Integrating ADR techniques into the litigation model can serve 
to conserve judicial resources and preserve group relationships.
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Transformative Mediation in the Community

• System of  Referrals – a mediator cannot form an attorney-client relationship 
with either party, at any point in the process.  Therefore, mediation clients 
need to be referred or seek the service specifically; and, the results of  
mediation need to be reduced to legally binding documents, so mediators 
need to make referrals.

• Mandatory Mediations with a variety of  professionals


