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PAYROLL SEMINAR: STATE SALES TAX 
UPDATES 

South Dakota v. Wayfair, Inc: One 
year later

• The U.S. Supreme in South Dakota v. Wayfair, Inc. eliminated the 
physical presence requirement to compel registration/collection of state 
sales and use tax.
– Physical presence still creates nexus
– Other state efforts to “work around” Quill remain in-place (e.g. click-through, affiliate, 

and notice/reporting provisions)

• The new standard (economic nexus) allows state to require remote 
sellers to register and collect based on economic presence, measured 
by sales and/or transaction volume.

• All states but two (FL and MO) have adopted some form of economic 
nexus.

• Approximately 40 states have extended the requirement to marketplace 
provider/facilitators.

• Implications for non-sales taxes:
– The Multistate Tax Commission – Uniformity Committee work group focusing on how 

PL 86-272 applies to business conducted electronically
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Post Wayfair Considerations

• Be mindful of any notices, do not respond to the state without 
consulting your HBK advisor 

• Do not register in every state that you sell into, we must examine 
if you actually have a filing obligation to that state or not

• SS sales threshold, there are only 4 states with a taxable sales 
threshold: Utah, North Dakota, Oklahoma, Rhode Island 

• Some states authorize local (home rule) authorities to administer their 
own taxes. How will Wayfair apply?
– Some states permit self-administered localities.
– Generally, once taxpayers have nexus in a state, they are required to 

collect the appropriate tax in localities administered by the state.
– If taxpayers have nexus in locality, they have nexus at a higher level 

as well.
– Alabama, Alaska, Arizona, Colorado, Idaho, Illinois, and Louisiana all 

have some form of “home rule”.

Current thresholds of economic nexus
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Post-Wayfair Considerations

– Potential changes to traditional corporate 
income tax nexus standards

– Migration from a Corporate Income Tax to a 
“hybrid” tax such as Ohio’s CAT Tax 

– Public Law 86-272
• DOES NOT APPLY TO SALES TAX 
• Only applies to corporate income tax
• Protects businesses from state corporate income tax 

for limited activities in state such as solicitation of 
sales 

Expansion of economic nexus for non-sales taxes

 Hawaii:  HB 495 (enacted July 2, 2019) – adopts an economic nexus 
standard for income tax purposes, setting a threshold of engaging 
in/soliciting 200 or more business transactions or $100,000 or more in 
Hawaii gross income, effective stating in 2020.

 Massachusetts: 830 CMR 63.39.1 (adopted October 18, 2019) –
following Wayfair, adopts for purposes of the Massachusetts corporate 
excise tax and “economic or virtual contacts” standard with a more 
than $500,000 in Massachusetts sales threshold.

 Minnesota:  HF 5 (1st Special Session, enacted May 30, 2019) – adopts 
a “Wayfair” nexus standard for purposes of the MinnesotaCare Tax.

 Pennsylvania: Corporation Tax Bulletin 2019-04 (Sept. 30, 2019) – in 
response to Wayfair, the revenue department announced that it will 
impose economic nexus with a $500,000 gross receipts threshold for 
corporate net income tax purposes beginning January 1, 2020.
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Expansion of economic nexus for non-sales taxes

 Philadelphia, PA: amended Business Income and Receipts Tax (BIRT) Reg. 
Section 103 (approved January 24, 2019) – in response to Wayfair, 
modifies Philadelphia’s “doing business” provisions for BIRT purposes to 
establish economic nexus standard with a $100,000 threshold; effective 
January 1, 2019.

 Texas:  proposed amendments to 34 TAC Section 3.586 - comptroller 
proposed amendments to its franchise “margin” tax nexus rule that 
would establish a $500,000 economic nexus threshold for franchise 
(margin) tax purposes, starting in 2020.

 Washington: SB 5581 (enacted March 14, 2019 - effective January 1, 
2020 replaces the business and occupation tax factor presence 
standard with an economic nexus threshold of $100,000 in cumulative 
gross receipts.
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